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PER CURI AM

Shirley Acord pled guilty to distribution of cocaine
base, in violation of 21 U S . C. 8 841(a)(1) (2000). In her plea
agreenent, she admtted to distributing 2.17 grans of cocai ne base.
Thi s drug anount woul d have resulted in a base of fense | evel of 20,
with a corresponding guideline range of 33 to 41 nonths
i nprisonnment for Acord’s crimnal history category. At sentencing,
however, the district court found, over Acord s objection, that

judicial fact-finding was perm ssi bl e under Bl akely v. Wshi ngt on,

124 S, C. 2531 (2004), and that Acord was responsible for 16.01
grans of cocai ne base. Based on this drug anount, the court
cal cul ated her base offense level at 26. The district court al so
gave her a three-level departure for acceptance of responsibility
under U.S.S.G § 3El.1(a) and a two-level safety-valve departure
under U.S.S.G 8 5Cl1.2, resulting in a final offense |evel of 21.
This offense | evel provides for a sentencing range of 37-46 nonths
for Acord’ s crimnal history category. Acord was sentenced to 42
months’ inprisonnent, followed by three years of supervised
rel ease.

On appeal , Acord does not chal |l enge her conviction. She does,
however, argue that her base offense | evel was cal cul ated, in part,

based on judicial fact-finding in violation of United States v.




Booker, 125 S. ¢. 738 (2005).! W agree. Wile we affirmAcord’s
conviction, we vacate her sentence because it was greater than that
authorized by the facts she admtted in her guilty plea. e
therefore remand the case for resentencing in accordance wth
Booker . ?

Al t hough the sentencing guidelines are no |onger nandatory,

Booker nmakes clear that a sentencing court nust still “consult
[the] CGuidelines and take theminto account when sentencing.” 125
S. C. at 767. On remand, the district court should first

determ ne the appropriate sentencing range under the guidelines,
making all factual findings appropriate for that determ nation

See United States v. Hughes, 401 F.3d 540, 546 (4th Cr. 2005)

(appl yi ng Booker on plain error review). The court shoul d consi der
this sentencing range along with the other factors described in 18
U S.C. 8§ 3553(a) (2000), and then inpose a sentence. [d. |If that
sentence falls outside the guidelines range, the court should
explain its reasons for the departure as required by 18 U S.C. 8§

3553(c)(2) (2000). Id. The sentence nust be “within the

!Acord preserved this issue for appeal by raising it in the
district court.

2Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th Cr. 2005), “[w e of course offer no criticismof the
di strict judge, who foll owed the | aw and procedure in effect at the
time” of Acord s sentencing. See generally Johnson v. United
States, 520 U. S. 461, 468 (1997) (stating that an error is “plain”
if “the law at the time of trial was settled and clearly contrary
to the law at the tinme of appeal”).
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statutorily prescribed range and . . . reasonable.” [d. at 546-47.
We dispense with oral argument because the facts and |egal
contentions are adequately presented in the materials before the

court and argunent would not aid the decisional process.

AFFI RVED | N PART;
VACATED AND REMANDED | N PART




